
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



RECENT CASE NOTES 419 

trial after a conviction of murder, partly on the ground that the admission of 
the confession was prejudicial error which the subsequent ruling and instruction 
could not cure. Held, that the judgment should be affirmed, the confession 
being admissible and erroneously stricken out. People v. Foster (1920, Mich.) 
179 N. W. 295. 

It has been said that the privilege against self-crimination is the basis for 
excluding confessions under certain circumstances. See Bram v. United States 
(1897) 168 U. S. 532, 543. 18 Sup. Ct. 183, 187; 18 L. R. A. (n. s.) 772; 50 L. R. A. 
(n. s.) 1077. But the true reason for exclusion, supported by the weight of modern 
authority, is that the confession is testimonially untrustworthy. 1 Wigmore, Evi- 
dence (1904) sees. 822, 823; 1 R. C. L. 552. The confusion of authority seems due 
to the variety of the tests employed. The customary expression that only voluntary 
confessions are admissible would seem only to lead to the further inquiry of 
what is meant by "voluntary" in this sense. 2 Chamberlayne, Evidence (1911) 
sec. 1479. Courts usually exclude confessions induced by a threat or a promise, 
by fear or hope, and the like. Robertson v. State (1917) 81 Tex. Cr. App. 378, 
195 S. W. 602; People v. Brockett (1917) 105 Mich. 169, 161 N. W. 991. It 
would seem that such tests are serviceable, but that the courts, in applying 
them, should not lose sight of the true reason for exclusion. And, on principle, 
the correct test seems to be: "was the inducement sufficient, by possibility, to 
elicit an untrue acknowledgment of guilt?" Wigmore, op. cit., sees. 824, 825, 826; 
see Wilson v. State (1917) 19 Ga. App. 759, 766, 92 S. E. 309, 312. Since testi- 
monial untrustworthiness is the real basis for exclusion, it would seem that a 
fortiori a confession elicited by advice to tell the truth should be admissible. State 
v. Williams (1911) 129 La. 215, 55 So. 769, Ann. Cas. 1913 B, 302, note. And it 
should be admissible even though the advice is given by an officer after arrest 
Roszczyniala v. State (1905) 125 Wis. 414, 104 N. W. 113; Huffman v. State 
(1901) 130 Ala. 89, 30 So. 394; contra, Regina v. Doherty (1874) 13 Cox C. C. 23. 
It should only be excluded if the circumstances show that the defendant was 
induced, not to tell the truth, but to tell such a story as the authorities would 
accept, and thereby to make a false confession. Chamberlayne, op. cit. sec. 
1519; Wigmore, op. cit. sec. 832. Each case obviously must be decided on its 
own facts, but the decision in the instant case seems clearly sound. 

Mortgages— Statute of Frauds — Parol Agreement to Extend the Time of 
Redemption.— The purchaser of mortgaged premises at a foreclosure sale agreed 
orally with the mortgagor prior to the expiration of the statutory period to 
extend the time of redemption. The latter remained in possession and made 
several payments. Shortly before the end of the statutory period he executed a 
second mortgage for almost the amount due on the first, but did not redeem. 
The purchaser procured a sheriff's deed, but did not attempt to enter until three 
years later. During this time the mortgagor continued in possession and made 
payments in addition to the rent. Held, that the payments and the execution of 
the second mortgage were sufficient part performance to take the agreement out 
of the operation of the statute of frauds. Coates v. Dortch (1920, Ark) 224 
S. W. 721. 

Where part performance is relied on to take an oral contract for the sale of 
land out of the statute of frauds, an unequivocal act is required. Payment of 
even the entire consideration is generally held not sufficient. See 5 Pomeroy, 
Equitable Remedies (2d ed. 1919) sec. 2246. Nor is continuance in possession 
sufficient unless accompanied by an act explicable only on the basis of a new 
contract. Wills v. Stradling (1797, Ch.) 3 Ves. Jr. 378. Even in those jurisdic- 
tions where relief is given on the theory of equitable estoppel, an unequivocal 
act is required in addition. Lechenger v. Merchants' National Bank (1906, 
Tex. Civ. App.) 96 S. W. 638. Measured by this test, the instant agreement is 
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unenforceable. The execution of the second mortgage suggests a final effort to 
redeem according to law rather than an agreement for an extension. But 
equity with its usual tenderness for the mortgagor has adopted without qualifica- 
tion the doctrine of equitable estoppel in dealing with agreements to extend the 
time of redemption where the mortgagor has been "lulled into false security" 
and relaxed his efforts to redeem. Schroeder v. Young (1896) 161 U. S. 334, 
16 Sup. Ct. 512; Taggart v. Blair (1905) 215 111. 339, 74 N. E. 372. The extension 
may be for a definite or an indefinite period, which the courts construe as a 
reasonable time. Diggins v. Axtell (1915) 196 111. App. 480; Dow v. Bradley 
(1913) no Me. 249, 85 Atl. 896. But since the agreement is merely a qualified 
waiver of the mortgagee's power of forfeiture, the mortgagor is held strictly 
to its terms. Turpie v. Lowe (1902) 158 Ind. 314, 62 N. E. 484. Courts of law 
have also given effect to it where the mortgagee has conveyed to a bona fide 
purchaser by allowing a recovery of the value of the equity in a quasi-contractual 
action. Dow v. Bradley, supra. The decision in the instant case is sound, but 
the reason would seem to lie rather in equitable estoppel than in part performance 
of contracts relating to land. Still another reason might have been found in 
the acceptance of payments after foreclosure and receipt of the deed. This has 
been held to reopen the foreclosure and re-invest in the mortgagor the power of 
redemption. Lounsbury v. Norton (1890) 59 Conn. 170, 22 Atl. 153; see 2 
Jones, Mortgages (7th ed. 1915) sec. 949a. 

Municipal Corporations — Estoppel to Deny Grant of Franchise to Tele- 
phone Company. — The plaintiff, a municipal corporation, sought to have the 
defendant telephone company enjoined from maintaining its wires, etc., along 
the streets of the city. Ten years before this suit was brought, the defendant 
had presented a petition to the board of trustees of the then town, asking for the 
privilege of erecting its system. The petition had been approved by the individ- 
ual members of the board, but no formal action was ever taken. A statute 
provided that consent of the municipal authorities must be obtained before such 
a company could operate in any city. Held, that the injunction should not issue, 
since the city was estopped to deny that consent had been given. Bradley, 
P. J. dissenting. City of Mountain View v. Farmer's Telephone Co. (1920, Mo. 
App.) 224 S. W. 155. 

It is well settled that where a municipal corporation has no power to grant 
a franchise to a public service corporation, the city will not be estopped to 
question the validity of a grant so made. State v. Monroe (1905) 40 Wash. 545, 
82 Pac. 888; Smith v. Westerly (1896) 19 R. I. 437, 35 Atl. 526. Where the 
municipality has the power and it is claimed that it has been invalidly exercised, 
the cases may be divided into two groups. If no particular method of making 
the grant is prescribed by statute, a municipal corporation may estop itself just 
as an individual. Missouri River Telephone Co. v. Mitchell (1908) 22 S. D. 191, 
116 N. W. 67. Where the method is prescribed, however, there is a variety of 
decisions. Some courts lay down the strict rule that the statute must be complied 
with and that therefore there can be no estoppel. Holland Realty and Power 
Co. v. St. Louis (1920, Mo.) 221 S. W. 51 ; Toronto Electric Light Co. v. Toronto 
[1917, P. C] A. C. 84; Detroit v. Railway Co. (1894, C. C. E. D. Mich.) 6o| 
Fed. 161. On the other hand, it is held, that where from the facts of the case 
justice requires that the doctrine be applied, the courts will do so even against 
a municipal corporation. Hagerstown v. Hagerstown R. Co. (1914) 123 Md. 
183, 91 Atl. 170; London Mills v. White (1004) 208 111. 289, 70 N. E. 313; 3 
Dillon, Municipal Corporations (5th ed. 191 1) sees. 1194, 1242. Mere acquies- 
cence does not constitute sufficient basis for application of the doctrine. Bangor 
v. Bay City Traction Co. (1907) 147 Mich. 165, no N. W. 490; Morris and 
Essex Ry. v. Newark (1855) 10 N. J. Eq. 352. But where there has been reliance 



